IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

NEUBERGER and SCOTT . CIVIL ACTION
V. :
W LLI AM SHAPI RO, ET AL. . No. 97-7947
Ludwi g, J. Novenber 24, 1998
VEMORANDUM

Plaintiffs Wrner Neuberger and Louis Scott nove for class
certification under Fed. R Civ. P. 23(b)(3).

This is an action for violations of 8§ 11 and 15 of the
Securities Act of 1933, 15 U S.C. 88 77k, 770. The conpl aint
al l eges that from Decenber 1994 to August 1997 securities filings
relating to Equipnment Leasing Corporation of America (ELCOA)
contained naterial msrepresentations for which defendants are
legally responsible.® There is also a supplenental claim for
common |aw negligent m srepresentation. The relief requested

consi sts of conpensat ory danages as well as a constructive trust of

! Defendants are: WIIliam Shapiro, president of ELCOA and
menber of its board of directors; Kenneth S. Shapiro, vice
president and director of ELCOA; directors Lester Shapiro, Nathan
Tatter, John B. Or, and Adam Varrenti, Jr.; Wlco Securities,
Inc., aregistered broker/deal er that underwote activitiesrel ated
to ELCOA certificates; R F. Lafferty & Co., a registered
br oker/deal er that issued an opinion of fairness in pricing of
ELCOA certificates; Cogen, Sklar L.L.P., an accounting firmthat
i ssued opinions on financial statenents of ELCOA;, and WIIliam
Shapiro, Esq., P.C., a law firm owned and operated by defendant
W I liam Shapiro who served as counsel in preparation of offering
materials. ELCOA has not itself been naned because it is subject
to the protection of the U S. Bankruptcy Court for the Eastern
District of Pennsyl vani a. Compl . 19 9-21.



def endants’ assets.
Plaintiffs’ notion defines the proposed class as foll ows:
Al | persons who purchased Fi xed Rate or Demand
Certificates (collectively “Certificates”)
from Equi pnent Leasing Conpany of Anerica
(ELCOA) on or after Decenber 23, 1994,
i ncl udi ng persons who rol | ed over Certificates
which were issued before Decenber 23, 1994
into a new certificate (the “C ass”). ?
Mot. at 1.
For the reasons here set forth, the notion wll be granted as

to the federal | aw counts.

| . Federal Securities Caim
To obtain certification, plaintiffs nust satisfy the four
requi rements of Fed. R Civ. P. 23(a),®together with those of Rule
23(b)(3). AnthemProducts, Inc. v. Wndsor, 521 U. S. 591, |, 117

S.C. 2231, 2245, 138 L.Ed.2d 689 (1997).

1. Nunerosity - The cl ass nust be “so nunerous that joinder is

i npracticable.” Fed. R Gv. P. 23(a)(l). According to

2 Excluded are all defendants, their fanilies, heirs,
successors and assi gns, and any cor poration, partnerships, estates
or trusts controlled by defendants, as well as any subsidiary or
affiliate. Pls. not. at 1.

® Rule 23(a):
One or nore nenbers of a class nmay sue or be
sued as representative parties on behalf of
all only if (1) the class is so nunerous that
joinder of all menbers is inpracticable, (2)
there are questions of |law and fact common to
the class, (3) the clains or defenses of the
representative parties are typical of the
clainms or defenses of the class, and (4) the
representative parties wll fairly and
adequately protect the interests of the class.
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plaintiffs, the nunber of nenbers exceeds 1,000, and the class is
di spersed geographically. Pls. mem at 8,9; reply at 3. See
Deut schman v. Beneficial Corp., 132 F.R D. 359, 371 (D. Del. 1990)

(“Plaintiff need not allege the precise nunber of putative class
menbers i norder to establish nunerosity.”). Another consideration
is the relatively small m ni num anount needed to invest in ELCOA
certificates - $100. Separate suits would be i npracticable. Reply

at 3. See also Anthem Products, Inc. v. Wndsor, 521 U S. at __

117 S. . at 2246, 38 L.Ed.2d 689.

Def endant s’ objections to nunerosity - that the class nenbers
are easily identifiable, Cogen nmem at 18-19, and that the
plaintiffs' estimate of class size has fluctuated, Lafferty nem at
25-27 - are not persuasive. Plaintiffs’ |owest estimte of 700
cl ass nenbers, Lafferty nem at 26, is nore than enough for
nunerosity. The reduction in class size appears to be the result
of discovery. That these nenbers may eventual |y be identified does
not itself nmake nultiple joinder feasible.

2. Commnality - Putative class nenbers need not share

identical clains. See Hassine v. Jeffes, 846 F.2d 169, 177 (3d

Cr. 1988). Wat nust be shown is that naned plaintiffs “share at
| east one question of fact or law with the grievances of the

prospective class.” Baby Neal v. Casey, 43 F.3d 48, 56 (3d Cr.

1994).
Here, commonality is met in the recitation of five specific

i ssues sumarized in plaintiffs’ notion. These are in the formof



questions®relating to the overall clai mthat defendants engaged in
a fraudul ent course of conduct resulting in artificially inflated
stock prices. See pls. not. at 9-10.°

3. Typicality - MWihile simlar to comonality, “[t]he

typicality inquiry is intended to assess whet her the action can be
efficiently maintained as a cl ass and whet her the nanmed plaintiffs
have incentives that align with those of the absent class nenbers

.” Rosen v. Fidelity Fixed Incone Trust, 169 F. R D. 295, 298

(E.D. Pa. 1995) (quoting Baby Neal, 43 F.3d at 57). Because the
al | egati ons here include a comon course of fraudul ent conduct on
the part of defendants and the sane type of nonetary harmto al

putative class nenbers, typicality is satisfied.

* The questions are:

(a) Whether the federal securities |aws were
vi ol ated by defendants’ acts [];
(b) Whet her defendants participated in and/or
pursued the course of conduct alleged in the
conpl ai nt;
(c) Whet her docunent s, i ncluding those
di ssem nated to the nenbers of the C ass and
those filed with the SEC, omtted and/or
m srepresented nmateri al facts about the
busi ness affairs and financial condition of
ELCOA;
(d) Whether plaintiffs and the nenbers of the
Class paid artificially inflated prices for
t he ELCQOA Certificates due to t he
nondi scl osure and/ or m srepresent ati ons
all eged in the conplaint; and
(e) Whether the C ass has sustai ned damages
and, if so, the proper neasure of those
damages.

Pls. not. at 9-10.

> Defendant R F. Lafferty’'s dispute as to commonality,
Lafferty nmem at 28-34, is nore suitably considered under

typicality.



Def endants rai se several objections: (1) plaintiffs cannot
show reliance and materiality because they did not rely on the
of fering materi al s when purchasing the certificates, Cogen nem at
11-14, Lafferty nmem at 30-31, Shapiro nem at 8-9; (2) plaintiff
Neuberger is subject to a statute of |imtations defense having
roll ed-over his certificates, id. at 15-16; (3) Lafferty issued a
fairness opinion only as to the Septenber 1995 prospectus and not
1996 or 1997, Lafferty nmem at 31-32; (4) the first prospectus that
i ncluded financial statenents audited by Cogen did not becone
effective until January 6, 1995, Cogen nmem at 9; (5) naned
plaintiffs admtted that RF. Lafferty did not violate a duty as to
them Lafferty nmem at 28-29; and (6) naned plaintiffs purchased
fixed-rate certificates and cannot represent hol ders of denmand
certificates, Lafferty nem at 38-39.

As to t he exi stence of so-call ed uni que def enses, these entail
the nerits of the case, which are not within the purview of a

notion for class certification.® See Seidman v. Anerican Mbile

Systens, Inc., 157 F.R D. 354, 361 (E.D. Pa. 1994) (citing Eisen v.

Carlisle &Jacquelin, 417 U. S. 156, 177-78, 94 S. C. 2140, 2152, 40

L. Ed.2d 732 (1974)). See also Hoxworth v. Blinder, Robinson &

Co., Inc., 980 F.2d 912, 924 (3d Cr. 1992) (“*Gven a sufficient

® Because reliance is not an elenent of a clai munder § 11 of
the Securities Act of 1933, and materiality is determ ned by a
“reasonable investor” standard, In re Donald J. Trunp Casino
Securities Lit., 7 F.3d 357, 369 (3d Gir. 1993), it isdifficult to
see howeither will be a valid defense. Also, to the extent that a
statute of limtations defense can be nade to a roll-over purchase,
t hi s woul d presumabl y af fect ot her putative class nenbers and woul d
not be uni que to Neuberger.




nucl eus or common questions, the presence of the individual issue
of conpliance with the statute of limtations has not prevented
certification of class actions in securities cases.’””) (quoting

Caneron v. EEM Adans & Co., 547 F.2d 473, 478 (9th Cr. 1976));

Qunter v. Ri dgewood Energy Corp., 164 F.R D. 391, 395-96 (D. N.J.

1996) (rejecting defendants’ argunent that a statute of [imtations
defense rendered named plaintiffs’ claim atypical). “If
def endants’ course of conduct gives risetothe clains of all class
menbers, and defendants have not taken any action unique to the

naned plaintiff, then the representative’s claim is typical.”

Deut schnman, 132 F.R D. at 373 (citations omtted). Mbdreover, the
class can be subdivided or otherwse nodified if it becones
necessary to separate out various defenses. ’

Def endants’ two other objections also do not vitiate
typicality. Named plaintiffs’ testinony that defendant R F.
Lafferty did not violate a duty as to themwas in response to a
deposition question that called for a |egal conclusion. Wthout
factual specificity or clarification, the expression of such an
opinion by a lay person is entitled to little, if any, weight.

Mor eover, factual distinctions that exist anong putative class

menbers’ clains, including the difference between fixed rate and

" Specifically, as to RF. Lafferty and Cogen Sklar, if the
proposed cl ass period overstates their alleged invol venent, these
objections may be dealt with by redefining the class or creating
sub- cl asses.



demand certificates, are insufficient by thenselves.® “‘Factual
differences will not render a claimatypical if the claimarises
fromthe sane event or practice or course of conduct that gives
rise to the clainms of the class nenbers, and if it based on the
same | egal theory.’” Baby Neal, 43 F.3d at 58 (quoting Hoxworth,
980 F.2d at 923).

4. Adequacy - In order to establish that naned plaintiffs wll
fairly and adequately protect class interests, “(a) theplaintiff’s
attorney nust be qualified, experienced, and generally able to
conduct the proposed litigation, and (b) the plaintiff nust not
have i nterests antagonistic to those of the class.” Hoxworth, 980
F.2d at 923. Defendants bear the burden of proving inadequacy.
Lewws v. Curtis, 671 F.2d 779, 788 (3d Cr.), abrogation on other

grounds recogni zed, Garber v. lLego, 11 F.3d 1197 (3d Gr. 1993),

cited in Hoffman Elec., Inc. v. Enerson Elec. Co., 754 F. Supp.

1070 (WD. Pa. 1991).

Def endants contest the representational adequacy of naned
plaintiffs, first for their | ack of know edge about the | egal basis
of the case and for not having vigorously represented the proposed
class. Cogen nmem at 16-18; Lafferty nem at 41-50; Shapiro nem
at 11-15. Secondly, they argue that the failure to inform naned
plaintiffs of their obligation to pay costs and attorney fees

denonstrates counsel’s i nconpet ence for purposes of Rule 23(a)(4).

8 Plaintiffs also note that the registration statements in
guestion were issued for both demand and fixed rate certificates
Wi t hout distinction. Reply at 10.
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Lafferty mem at 49.

Wiile it is true that nanmed plaintiffs’ deposition testinony
did reflect a |ack of knowl edge as to many aspects of the case,
““Ti]t is unrealistic torequire a class action representative to
have an i n-depth grasp of the | egal theories of recovery behind his

or her claim’” In re Cephalon Securities Lit., 1998 W. 470160 at

*3 (E.D. Pa. 1998) (quoting Barnes v. Anerican Tobacco Co., Inc.,
176 F.R. D. 479, 485-86 (E.D. Pa. 1997), aff'd  F.3d __, 1998 W
783960 (3d. Cir. 1998). See also Inre Frontier Ins. Goup, Inc.

Securities Lit., 172 F.R D. 31, 46 (E.D.NY. 1997) (“‘[I]n the

context of conplex securities litigation, attacks on the adequacy
of the cl ass representati ve based onthe representative’s i gnorance
or credibility are rarely appropriate.’”) (quoting County of
Suffolk v. Long Island Lighting Co., 710 F. Supp. 1407, 1416

(E.D.N.Y. 1989), aff’'d 907 F.2d 1295 (2d Gir. 1990)).

As in all litigation, plaintiffs’ counsel are obligated to
keep their clients inforned of the progress of the case - and, in
this type of litigation, to make clear the duties and obligations

of woul d-be cl ass representatives.® Here, plaintiffs Neuberger and

®Gpecifically, astothe plaintiffs’ obligation for costs and
attorney fees pursuant to 15 U. S.C. 88 77k(e), 77u-4(c)(2), (3)(#0
it is necessary for counsel to apprise named plalntlffs of the
potential financial burden they undertake. See, e.qg., Berger v.
Jasmine Ltd., No. 97-cv-2318 (D.N. J. 1998) (plaintiff counsel s’
failure to inform client of responsibility for costs “weighed
heavi |l y” against attorneys’ conpetency in class action suit).
However, this factor is not fatal to a determ nati on of adequacy in
this case. Here, counsel agreed to represent plaintiffs on a
contingency basis and therefore undertook to advance all costs.
Reply at 21. See, e.qg., Seidman, 157 F.R D. at 365-66 (rejecting
chall enge to plaintiff’s adequacy on grounds of inability to fund
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Scott appear to have sufficient know edge of the basic facts.
Al so, they sought out counsel who have substantial prior experience
in class action securities litigation, reply, ex. 3, and who have

dermonstr at ed apparent conpetence in this case. ™

They al so prof ess
w |l lingness to act vigorously on behalf of class nenbers. See
reply at 17-19. Moreover, nothing suggests that named plaintiffs
are antagonistic to the interests of the putative class. They
possess the sane interests and claimto have sustained the sane

injury. See Deutschman, 132 F.R D at 374. Accor di ngly,

def endant s have not net their burden of showing that plaintiffs are
i nadequate or would not perform their role as class

representatives.

costs of litigation where counsel was working on contingent fee
basis) (citing Vanderbilt v. GEO Energy Ltd., 725 F. 2d 204, 210 (3d
Cr. 1983)); In re M-lLee Acquisition Fund Il, L.P. Securities
Lit., 848 F. Supp. 527, 560 (D. Del. 1994) (nanmed plaintiff’s
unw | ingness to pay costs in |ight of contingency fee agreenent
did not render plaintiff inadequate representative).

© RF Lafferty’'s suggestion that plaintiff counsel are
i nadequat e because they did not fulfill the early notification
requirenment of the Private Securities Litigation Reform Act of
1995, 15 U.S.C. 877z-1(a)(3)(A), is incorrect. Lafferty nem at
47. Requisite notice was sent out on Decenber 20, 1997 - the day
after the conplaint was filed - and the parties and the court were
so informed at a conference held in March, 1998. Pls. supp. reply
at 1, 4.



Plaintiffs have also fulfilled Rule 23(b)(3). ™

1. Predom nance of comon issues - This inquiry “tests whether

proposed cl asses are sufficiently cohesive to warrant adjudi cation
by representation.” Ancthem 521 U S at _ , 117 S.C. at 2249,
138 L.Ed.2d 689. Here, commobn questions as to the existence and
materiality of msrepresentations and om ssions in the offering
materials favor certification. Moreover, a class action wl|
achieve “economes of tine, effort, and expense, and pronote
uniformty of decision as to persons simlarly situated.” Advisory
Conmttee’s Notes on Fed. F. Gv. P. 23(b)(3).

Al t hough defendants point out the multiplicity of offering
materials in question, see e.qg., Cogen nmem at 20-25, the sane
purported m sstatenents of fact and fl awed accounti ng net hods are
asserted as to each of them Reply at 24-25. Evidentiary issues
as to msrepresentations and nmateriality will be substantially

identical for all class nenbers. See, e.q., Rosen, 169 F.R D. at

301 (certifying securities action class where several registration

statenents forned the basis of the claim; Lerch v. Citizens

M Rule 23(b)(3):
An action may be maintained as a class action
if the prerequisites of subdivision (a) are
satisfied, and in addition:
* * *

(3) the court finds that the questions of
| aw or fact common to the nenbers of the cl ass
predom nate over any questions affecting only
i ndi vi dual nmenbers, and that the class action
i s superior to other avail abl e nethods for the
fair and efficient adjudication of the
controversy.

10



First Bancorp., 144 F.R D. 247, 252 (D.N.J. 1992) (predom nance

shown because all <class nenbers sought determ nation that
def endants m srepresented and omtted material facts in violation

of federal securities |aw). '

2. Superiority - As articulated by our Court of Appeals, “[c]lass

actions are a particularly appropriate and desirable neans to
resol ve cl ai ns based on securities | aws ‘since the effectiveness of
those I aws may depend in | arge neasure on the application of the

cl ass action device.’” Eisenberg v. Gagnon, 766 F.2d 770, 785 (3d

Cr.) (citations omtted), cert. denied, 474 U S. 946, 106 S. C.
342, 88 L. Ed. 2d 290 (1985), cited in In re Scott Paper Co.

Securities Lit., 142 F.R D. 611, 614 (E.D. Pa. 1992). |In part the

reason is that the class action nmechani smovercones the “* probl em
that small recoveries do not provide the incentive for any
i ndi vidual to bring a solo action prosecuting his or her rights.’”
Anchem 521 U S at _ , 117 S.C. at 2246, 138 L.Ed.2d 689
(citations omtted). That principle applies here. By certifying
t he proposed cl ass, nunerous individuals, many of whom have cl ai ns
too small to bring individual suits, will obtain court access to
litigate whether or not the federal securities |law has been
vi ol at ed.

Apart from the policy of encouraging class actions in

2 As to the effect of potential defenses, to the extent they
exist, they do not outweigh the comon issues shared by the
proposed class. See discussion infra at 5, n.6.
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securities cases, defendants posit that on-goi ng ELCOA bankruptcy
court proceedi ngs afford a superior forumfor dealing with putative
cl ass nenbers’ clains. Cogen nem at 28-30; Shapiro nem at 19-23.
No authority for that position has been offered, nor evidence of
any steps taken in the bankruptcy to protect the putative class.®
Different rationales and considerations underlie a bankruptcy
proceeding and a civil action to enforce the federal securities
law. Fromthe standpoint of the putative class, good reasons have
not been advanced to stay or dismss this action because of the
pendency of the bankruptcy. See order, July 17, 1998 (denying
defendants’ notion to dismss, which, in part, argued that the
Bankruptcy Court was the proper venue for this action). On the
contrary, the Bankruptcy Court would appear to have jurisdiction
only over ELCOA and not over defendants in this action; trial by
jury, which has been denmanded by plaintiff, would be unavail abl e
over any defendant’s objection, 28 US. C. 8§ 157(d)(e); and no
i ndi vi dual class nmenbers have filed clains as unsecured creditors
in the bankruptcy proceedi ng. Defendants’ contention, therefore,

nmust be rejected.

2 The creditor’s committee’s “indicat[ion] of a willingness”
to pursue the clains of ELCOA certificate hol ders, Cogen nem at
30, does not inpel the conclusion that the class nenbers’ rights
shoul d be determ ned in the bankruptcy case.

12



1. State Law G aim
Class certification for the common |law claim of negligent
m srepresentation is al so sought. Conpl. 1 95-105. However, for
the following reason, certification will be denied as to this
count.
Conmon | aw m srepresentation requires actual and reasonable
reliance on the matters all eged to have been msstated. See lnre

Herl ey Securities Litigation, 161 F.R D. 288, 292 (E.D. Pa. 1995);

In re Scott Paper Co. Securities Lit., 142 F.R D. at 617. A

di sparity in judicial views exists on whether individual issues of

reliance should predom nate over combn i ssues. Conpare In re

Cephal on, 1998 W. 470160 at *4 (E.D. Pa. 1998) (certifying cl ass as

to negligent msrepresentation clain) and In re Scott Paper, 142

F.R D. at 617 (denying certification).

Here, certification as to the state lawclains will be denied
because the nanmed plaintiffs do not cone within the requisites of
Rul e 23(a). According to their deposition testinony, neither M.
Neuberger nor M. Scott had read the regi stration statenents before
purchasing their ELCOA certificates. See, e.qg., Cogen nem at 5-7.
Wil e sone nenbers of the proposed class nmay be able to evidence
reliance, ™ the naned plaintiffs cannot. Therefore, their clains
are not typical with respect tothe m srepresentation counts. See,

e.g. In re Frontier Ins. Goup, Inc., 172 F.R D. at 41 (“The

1 The nunber of putative class nenbers who woul d cl ai mto have
relied onthe offering materi al s has not been submtted and at this
point is, arguably, a matter of specul ation.
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instances in which courts deny class certification based on
def enses uni quel y applicableto potential class representatives are
generally those where a full defense is available against the
plaintiff’s individual action . . . .”). For this reason, it is
guesti onabl e  whet her plaintiffs can be adequate class

representatives with respect to the state | aw i ssues.

Edmund V. Ludw g, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NEUBERGER and SCOTT . CVIL ACTI ON
V. :
W LLI AM SHAPI RO, ET AL. © No. 97-7947
ORDER

AND NOW this 24th day of Novenber, 1998, plaintiffs’ notion
for class certification is ruled on as follows:

Granted, as to the clainms brought under 88 11 and 15 of the
Securities Act of 1933, 15 U.S.C. 88 77k, 770. Fed. R GCv. P
23(a), (b)(3). The class shall consist of all persons who
purchased fi xed-rate or demand certificates fromEqui prent Leasi ng
Conpany of Anerica (ELCOA) on or after Decenber 23, 1994, incl uding
t hose persons who rol | ed-over certificates that were i ssued before
Decenber 23, 1994 into a new certificate. The class shall be
represented by nanmed plaintiffs Wrner Neuberger and Louis Scott
and may proceed agai nst all naned defendants.

Deni ed, as to the <claim for comobn |aw negligent

m srepresent ation.

Ednund V. Ludw g, J.



